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ATTACHMENT TO PRE- APPEAL BRIEF REQUEST FOR REVIEW 

Applicant believes errors exist in the final rejection and respectfiilly requests review of 
the final rejection for tlie following reasons: 

1) The meaning attiibuted by the Examiner to the term "grayscale" is 
unsupported and incorrect. 

2) The Examiner's application of the Coloringxom materials is conflicting 
and contradictory. 

1) The meaning of "grayscale" 

Each and every pending independent claim recites the use of a gi*ayscale image. 
As noted at lines 1-3 of [0023], ''grayscale images are images containing multiple shades 
or levels of gi^ay/' Tln'oughout the appHcation, Applicant consistently uses the term 
"grayscale" to indicate an image having multiple shades or tones. (See lines 7-11 of 
[0023] and hues 1 1-16 of [0024]) 

In the initial office action mailed August 9, 2006 (see the second buUeted comment on 
page 6 of the first action), the Examiner stated, "Colormg.com discloses a gi'ayscale 
image wherein only the two colors are shown, white and black; wherein black and wMte 
images are a fonn of grayscale images. Thus, the grayscale image is use as content for 
the element shown m pp 8, 17 of the web page." 

In the Amendment of November 2, 2006 (page 9), Applicant pointed out that the 
Coloringxom black and white line drawings, such as the rabbit figiire shown on page 8 
and 17 in the Coloringxom materials^ are not grayscale images as that temi is used by 
Applicant or as that term is understood and used in the art, 

In the final action mailed November 20, 2006 (page 6), the Examiner repeated his 
opinion that the figures depicted in the Coloringxom materials are grayscale miages and 
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referenced as support for his position the defuition of "gi'ayscale" in the Digital 
Photosraphv Glossary published by Microsoft Coiporation. The cited definition, in its 
entirety, is as follows: "Grayscale - A photo made up of varying tones of black and 
white. Grayscale is synonymous with black and white/' The Examiner pointed to the 
portion of the definition ^'Grayscale is synonymous with black and white" as establishing 
that an image containing only tlie two colors of black and white, witli no vai'ying 
intermediate shades of gray, are grayscale images. 

Applicant believes tills is a clear misreading of the definition. The cited definition is 
merely stating the widely known fact that in the field of photography, the teirn "black and 
white photogi'aph" is used to refer to a photograph made up of varying tones of black and 
white. Applicant respectfully submits that the cited definition does not support the 
Examiner's position and there is no factual basis for the Examiner's interpretation of the 
term "gi^ayscale" as including a black line drawing, such as those disclosed by 
Coloring.com. 

2. The application of the teacliing of Coloringxom 

The following remarks refer specifically to the Examiner's comments beginning at the 
bottom of page 4 of the final action regarding claim 1 , but a similar defect exists in the 
Examiner's rejections of independent claims 6, 10 and 16 and these remarks are mtended 
to apply to those claims also. 

Claim 1 recites a method that includes "associating at least one color with a markup 
language element capable of accepting image content" and "applying a grayscale image 
as content of the element''. (See discussion in the application at [0021] and [0025].) 
The Examiner points to the Coloringxom rabbit drawing as being a markup language 
element capable of accepting image content. For example, the Examiner on page 4, lines 
1-3 of the final action states . .markup elements (pp 6, list of the images or graphics the 
user may choose), wherein each markup element is a graphic or image". On line 7 of 
page 4, the Examiner repeats that the Coloring.com markup language element is a 



Page 2 of 3 



Appl. No. 10/729,162 03-026 
Pre- Appeal Brief Request for Review 
May 17, 2007 

"graphic or image". On lines 9-10 of page 4, the Examiner cites the rabbit shown on 
Coloringxom page 8 as being one such markup language element. 

However, when the Examiner then turns to the next element of claim 1 (i.e., applying a 
gi-ay scale image as content of the markup language element), the Examiner at page 4, 
lines 13-17 refers again to the same black and white rabbit drawing winch earlier on page 
4 of the final action was identified by the Examiner as being a markup element and now 
identifies that same drawing as being a grayscale image applied as content of a markup 
language element. 

Applicant respectfully submits that the only reasonable and logical reading of claim 1 is 
that the claim requires a "markup language element capable of accepting image content" 
and a separate and distinct "gi-ayscale image" tliat is applied as content of the markup 
language element. The Examiner's arguments ai'e logically inconsistent in that they 
characterize the rabbit drawing as being simultaneously both the container and the 
content placed in tlie container. 
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